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Gordon: Painter: Corporate and Tax Aspects of Closely Held Corporations

BOOK REVIEW
CORPORATE AND TAX ASPECTS OF CLOSELY HELD CORPORATIONS. By William

H. Painter.1 Boston: Little-Brown. 1971. Pp. 478. $30.00.
Large corporations have their legal advocates, whether in the form of
house counsel, an outside law firm, or both, who are ever avaliable to research whatever legal issues confront the company. It is of little concern to
our large corporations that their attorneys may have to sift through much
secondary source material to adequately resolve a legal problem. For the
small corporation, however, nearly limitless funds for counsel fees are the
exception rather than the rule. Understandably, therefore, articles and books
devoted to the consideration and solving of legal problems of the dose
corporation may have a profound effect on the corporation. If counsel for a
close corporation is bound by pragmatic billing constraints, the availability
of high quality research materials may mean the difference of the clients
receiving thorough rather than marginal advice. There has, however, been a
scarcity of attention focused upon the uniqe problems of the close corporation by that fertile colony academ6, the legal authors. For that reason alone,
Professor Painter's new book is a welcome addition to a lean bibliography
of close corporation studies.
Professor Painter establishes a pattern in chapter 1 that would have been
a useful guide to follow throughout the volume. His discussion of the decisions confronting an individual entering business effectively interweaves
both the basic corporate and tax aspects, adequately covering the primary
variables that should be considered in choosing from the feasible alternatives.
When he discusses the formation of the dose corporation in chapter 2,
however, the entire chapter is directed to tax considerations. While grantedly
some of the corporate problems that must be considered in forming a close
corporation are discussed in later chapters, the use of at least some minimal
reference to these problems would have been appropriate. The treatment
may lead an unsuspecting lawyer, inexperienced in corporate matters, to assume that once the choice of form is made the actual formation is dependent
solely upon resolving tax questions. Since close corporation management
is likely to seek counsel from a general practitioner rather than a specialist,
a guiding hand would seem to be justified.
It may be well, however, that an emphasis on tax materials is needed
more for the average lawyer with a close corporation problem than a consideration of basic nontax corporation issues. I rather suspect that the
lawyer representing an occasional close corporation client is in greater need
of awareness of tax considerations than nontax corporate concepts.
Chapter 3 outlines corporate considerations related to maintaining control of the close corporation. While Professor Painter discusses the traditional
problems of maintaining control, as applied to a close corporation, his coverage omits inclusion of the contemporary legislative approach to dealing
with the problem of control. That consideration is relegated to the final
1. Professor of Law, University of Missouri-Kansas City School of Law.
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chapter. Professor Painter's discussion of maintaining control is outdated
in those states that have adopted close corporation legislation. Since the
increasingly widespread passage of close corporation legislation evidences a
broad range of attitudes toward the close corporation, it would seem appropriate to include a legislative analysis in any contemporary study of close
corporation problems.
Techniques utilized both to remove minority shareholders and to hedge
against being removed are considered briefly in chapter 4. Beginning with
chapter 5 Professor Painter allocates the better part of his treatise to tax
problems relating to distribution and accumulation of corporate earnings,
buying out a shareholder, deadlock and dissolution of the closely held
corporation, and selling the corporation. The emphasis on taxation is evidenced by the fact that approximately three-fourths of these chapters are
devoted to tax matters with the balance to primarily corporate considerations.
The first eight chapters of the book follow a rather traditional sequential
structure, ranging from an initial discussion of the alternatives to the close
corporation through a consideration of formational and operational problems and concluding with issues pertaining to dissolution. In chapter 9
Professor Painter discusses problems relating to the first public financing of
a close corporation. It is a useful introduction for acquiring a basic familiarity with the federal securities laws. While this section clearly does not attempt
to be definitive, the discussion would be of substantially greater value were
it to outline some of the basic problems encountered in complying with
state securities laws. Just as lawyers may frequently and incorrectly assume
their small corporate clients do not have major tax problems, lawyers also
may incorrectly assume that when there are securities problems they involve
federal law. For the closely held corporation it may well be that state laws
will be of greater concern to the close corporation than the federal statutes.
The chapter, however, seems directed to a close corporation that plans to
expand and will accept the relinquishment of its role as a close corporation
in order to acquire needed capital. While this is a valid consideration it
would additionally have been useful to have considered the securities
issues confronting a close corporation that needs additional liquidity but,
for such reasons as the retention of control, wishes to remain a close corporation.
Chapter 10 discusses problems of fringe benefits for employees, correctly
concentrating on tax considerations. There is justification for believing that
a study of fringe benefits belongs in a volume about the close corporation;
they are clearly not the patronage of the large public corporation.
The scope of chapter 11 should clearly suggest the future of the close
corporation. Increasingly, the close corporation is being legislatively recognized as at least quasi sui generis. If I am correct in assuming a greater
emphasis in the future to resolving the close corporation dilemma through
legislation, then chapter 11 is indeed an important part of Professor Painter's
book.
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Resolving dose corporation problems suggests a dual procedure whereby
an attorney initially considers the law generally applying to corporations
and then asks himself the question: What is the present attitude of the
judiciary toward this problem when a close corporation is involved? Thus,
the research task for the attorney becomes two-fold. After ferreting out the
applicable corporation law on the subject he must then attempt to analyze
that law in light of the prevailing state attitudes toward the close corporation. These attitudes are increasingly becoming codified as the states serially
enact codes specifically dealing with the close corporation. It is the lack of
an analysis of these codes that detracts from an otherwise useful volume.
While Professor Painter's attempt is worthwhile insofar as he assists the
attorney in his initial role of determining the problems associated with a
particular issue for a corporation, counsel is then left to assimilate current
legislative philosophy and relate it to traditional approaches to his problem.
The book should be useful primarily to persons in those states that do not
have close corporation statutes. It may reasonably be assumed, however,
that even where close corporation legislation does not exist the legislation of
other states will be useful in analyzing a close corporation problem.
Professor Painter's comments on the famous Benintendi2 decision do
not reach a consideration of the implications of the case that relate to the
contemporary needs of the two- or three-man corporation. 3 For so many
years a few courts have spoken almost fitfully of the possibility of a deadlock, a concept that appears consistent with Professor Painter's corporate
theories. It seems quite reasonable that the potential difficulties to a dose
corporation resulting from a possible deadlock are far outweighed by the
common need for unanimous voting requirements. While it may be difficult
to dislodge some antiquarianisms coveted by so many corporate attorneys
and judges, it is absolutely imperative to do so if the close corporation is
to receive adequate treatment. To simply assume that a deadlock is such
an unacceptable situation as to merit a cure that precludes any possible
deadlock, no matter what the consequences are in the loss of other operational benefits, is to countenance a regrettable resurrection of some of the
Benintendi philosophy. The legislative attitude expressed in close corporation statutes evidences a healthy approach by removing the shackles of

2. Benintendi v. Kenton Hotel, 294 N.Y. 112, 60 N.E.2d 829 (1945).
3. In dealing with the rather difficult problem of the extent to which the traditional
management of a corporation may be eroded through shareholder agreements, the Florida
law (FLA. STAT. §608.75 (3) (1969)) grants a broad power to the shareholders to enter into
agreements, incorporated in the articles of incorporation or the bylaws or a separate agree-

ment, which may substantially interfere with the discretion of the board of directors. While
such an agreement may be held unlawful unless it has evolved from a legislative fiat such
as the above Florida statute, the significance of the Florida attitude toward the operation
of a close corporation would seem to be of substantial use to the attorney who is attempting
to support the validity of a similar agreement in a state where there is no dose corporation
law, by arguing that the court should give cognizance to these agreements when entered
into by shareholders of a small corporation, even though the agreement seems to conflict
with traditional concepts of corporate law.
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"majority" philosophies, thus relegating the possible difficulties occasioned
from a deadlock to a proper consideration of the need and desirability of
allowing a two- or three-man corporation the authority to operate under
strict unanimity.
Professor Painter does suggest that one method for a two- or three-man
corporation to avoid a distaste for unanimity would be to raise the voting
requirements of an equal participation three-man corporation to eighty-one
per cent. Such a situation is likely to be judicially recognized as simply a
facade for avoiding the evils of unanimity. A more appropriate approach
would be to spell out the reason for adopting unanimous voting so as to be
able to present a more substantive argument to defend such a voting requirement rather than attempting to hide the problem in a camouflage of form.
Problems that have perplexed the operation of partnerships for decades
would obviously appear to be carried over to the conduct of a close
corporation. Perhaps the most difficult area in partnership law has been
resolving problems relating to dissolution. While the close corporation may
have the benefit of perpetuity of life, an issue that may create substantial
problems-dissolution as the result of deadlock-is not discussed at any
length by Professor Painter. Perhaps it is because he believes that even
within the framework of a close corporation, voting requirements should not
be allowed that will result in the likelihood of deadlock, which causes him
to render little consideration to the resolution of deadlocks. This would
seem quite regrettable, since the trend in the legislative attitude toward
close corporations is clearly to permit unanimity. While Professor Painter
does make some reference to such problems as whether dissolution should
be granted when the corporation is a profitable operation, he does not suggest the resolution of such issues as an equitable distribution of the assets or,
where one party intends to continue a new corporation operating the same
business, consideration of allowing some element of a going concern value to
the retiring party.
It is difficult to measure whether those problems pertaining to the close
corporation are adequately identified and separated from the problems more
typically focused upon in a book treating corporations more generally. For
example, Professor Painter's discussion of the area of the sale of corporate
control may merit fuller consideration. As a practical matter, the very large
national corporations have a much less clearly identifiable corporate asset
in the nature of control, since control is usually an appendage of the current management, which most likely possesses a very small minority of the
outstanding stock. Ownership of control may be a very real matter for the
close corporation, however. While it is perhaps unfair to criticize a book
of such magnanimous scope, but quantitative brevity on the basis that important areas are omitted from consideration, any such volume should attempt to identify those problems that are most appropriate to the close
corporation.
As noted above, the discouraging feature in discovering that a consideration of the various legislative approaches to the operation of dose corporadons is separated from the primary chapters of the volume, is that it re-
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quires one to search a second location for the attitude of the courts and
legislatures toward the close corporation, once the prevailing attitude toward
corporations in general has been researched. While the major portion of
Professor Painter's book digests judicial attitudes toward problems with
which the dose corporation is concerned, it is necessary in many cases to
subsequently check chapter 11 to determine the trend of legislation. It
would seem quite appropriate for a counselor advocating judicial treatment
of a corporation as a close corporation with a need for flexibility of operation
in a state where there is no dose corporation law to include in his brief
the prevailing theory of close corporation legislation. An example relates to
shareholder agreements. Professor Painter spends substantial time in chapter 3, "Maintaining Control of the Close Corporation," discussing the traditional approach to shareholder agreements. However, it is necessary to
turn to chapter 11, section 11.1 to determine legislative trends toward the
treatment of shareholder agreements in dose corporations. Even when
chapter 11 is consulted there is little discussion relating to how states have
approached the issue. 3
Quite obviously, a difficulty in drafting an extensive guide to representing a dose corporation is determining the appropriate scope of coverage.
While Professor Painter should not be criticized for failing to write several
more volumes, it is apparent that any use of his book must be with the
understanding that it is not a complete business planning book for the dose
corporation but is an attempt to put together much of the present judicial
thinking toward the close corporation, emphasizing the tax area. It is a
useful guide to the attorney with a close corporation problem and with little
tax experience. Had the dose corporation legislative material been integrated as suggested above, the book would be a far more useful guide for
the practicing attorney. It presently has significantly greater use for an attorney in the state without a dose corporation law. The book does provide
a useful analysis of traditional judicial approaches to the dose corporation,
an appropriate starting point to be followed by a consideration of contemporary philosophies toward the close corporation as evidenced by legislation.
MICHAEL

0

W.

GORDON*

Professor of Law, University of Florida.
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